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Statement of Questions Presented 


1. Whether appellant's court-appointed counsel 
before the District of Columbia Court of Appeals repre- 
sented appellant or acted as amicus curiae to the appoint 
ing court contrary to the law of Ellis v. United States, 


356 U.S. 674 (1958). 


2. Whether appellant's court-appointed counsel 


in the District of Columbia Court of General Sessions re- 
presented appellant at his hearing to vacate his sentence 
and pleas of guilty or acted as amicus curiae to the 
appointing court. ! 

3. Whether the Court Reporter Act (28 U.S.C., 
§ 753) applies to criminal proceedings in the United States 
Court of General Sessions for the District of Columbia. 

4. Whether this court should establish a rule 
pursuant to its supervisory power that all hearings on 
motions to vacate sentences in the District of Columbia 
Court of General Sessions be transcribed, or the Judge 
enter specific findings of fact therein or a memorandum 


opinion setting forth the basis of his decision. 
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Jurisdictional Statement 


Jurisdiction is conferred upon this Court by 


District of Columbia Code, Title 11, Section 321 (Act of 
December 23, 1963, 77 Stat. 478, 479). 


Statement of the Case 

On July 2, 1964, appellant was charged by infor- 
mation in the District of Columbia Court of General Sessions 
with: (1) possession of narcotics, a violation of District 
of Columbia Code, Title 33, Section 402(a); (2) narcotics 
vagrancy, a violation of District of Columbia Code, Title 
33, Section 416(a); (3) petit larceny, a violation of 
District of Columbia Code, Title 22, Section 2202. On 


the same day counsel was appointed to represent appellant 


and appellant pleaded guilty to each of the charges. He 


was sentenced immediately to 180 days, 360 days and 180 


days, respectively, the sentences to run consecutively, 
for a total of 720 days confinement. No transcript of the 
arraignment, pleas or sentencing was made. 

On July 16, 1964, appellant filed pro se a motion 
to vacate the sentences. He alleged he was, at the time he 
conferred with his appointed counsel and entered his guilty 
pleas, suffering from the pains of narcotics withdrawal, which 
pains prevented him from freely and intelligently entering 


his pleas. Further, he alleged the pains of withdrawal had 
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caused him to plead guilty to the three charges on 4a 


representation by government counsel that he would 


recommend one year's confinement in a hospital, when 
in fact he was not guilty of two of the three offenses. 
Counsel was appointed to represent appellant at 
the hearing on this motion. On July 28, 1964, a hearing 
was held on the motion and the motion was denied on that 
day. A transcript of the hearing was not made. No speci- 
fic findings of fact were entered by the judge. A memorandum 
opinion was neither written nor entered. 
On September 18, 1964, a motion for rehearing was 
filed, alleging counsel appointed to represent appellant 
at the hearing on the motion to vacate had not subpoenaed 
witnesses and documents who and which could substantiate 
bis claim he was in fact suffering from narcotics withdrawal 
when he pleaded guilty. There is no record of a hearing being 
held and the motion apparently was summarily denied. Ultimately, 
after some delay and confusion, on September 25, 1964, an appeal 
from the denial of the motion to vacate was taken pro se and 
on October 1, 1964, the District of Columbia Court: of Appeals 
appointed counsel to represent appellant in his appeal. 
On December 1, 1964, appointed counsel filed a 
"Report of Appointed Counsel"; on that same day the Chief 
Judge of the District of Columbia Court of kppeaie "denied" 
the "recommendation that the case be remanded to the trial 
court for further hearings on the motion to vacate" and 
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withdrew "the leave heretofore given to appeal in forma 
pauperis and the appointment" of counsel, on the ground 
that the motion to vacate had been denied after full 
hearing. 

On December 9, 1964, appellant filed a motion 
in the District of Columbia Court of Appeals for leave 
to appeal in forma pauperis that Court's order of December 
1, 1964. The Court denied that motion the same day. 

On December 18, 1964, appellant filed with this 
Court a motion for leave to file a petition for allowance 
of appeal in forma pauperis. On February 12, 1965, this 
Court granted appellant's motion and appointed the under- 


signed to represent him. On July 26, 1965, this Court 


granted appellant's petition for allowance of appeal, 


one judge dissenting. 
Statement of the Facts 

Appellant pleaded guilty to possession of narcotics, 
narcotic vagrancy and petit larceny. A transcript was not 
made when he entered his pleas and was sentenced. ‘He later 
moved to vacate the sentences, alleging the pleas were not 
voluntarily and intelligently made. A hearing was'held on 
this motion. No transcript was made of the hearing; the 
record does not show that a statement of proceedings and 
evidence was prepared for use in presenting or deciding the 
motion. The motion was denied. Appellant moved for a 
rehearing, alleging counsel appointed to represent: him on 
the motion failed to call witnesses and subpoena documents 
who and which would have supported his contention as alleged 
in the motion. This motion was denied. 

Appellant appealed to the District of Columbia Court 


of Appeals. Counsel was appointed to represent him and filed 
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a report. He did not interview appellant. An agreed 
statement on appeal was not prepared. The Court denied 
appointed counsel's recommendations, withdrew the appoint— 
ment and denied the prior granted leave to appeal in forma 
pauperis. The District of Columbia Court of Appeals ruled 
through the Chief Judge. There was no transcript made of 
any of the prior hearings, So none was available to the 
Court when it ruled. Neither was there a statement of 
proceedings and evidence before the Court of the hearing 
at which appellant pleaded guilty and was sentenced or 

of the hearing on the motion to vacate the same. 

The record before this Court, pursuant to Rule 3 
concerning appeals from the District of Columbia Court of 
Appeals, contains only the record as certified from the 
District of Columbia Court of Appeals. That record contains 
neither a transcript’ nor a Statement of the testimony and 
evidence of any of the hearings nor an agreed statement on 
appeal. There are only the pro se pleadings of accused 
with allegations, and the report of counsel appointed by the 
District of Columbia Court of Appeals. 


Statutes and Rules Involved 


Title 28, United States Code, Section 753, provides 


in part: 


"(a) Each district court of the United States, 
the United States District Court for the District 
of the Canal Zone, the District Court of Guam, and 
the District Court of the Virgin Islands shall appoint 
one or more court reporters. 
* Ok OK OK OK 
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"(b) One of the reporters appointed for each 
such court shall attend at each session of the 
court and at every other proceeding designated 
by rule or order of court or by one of the judges, 
and shall record verbatim by shorthand or by — 
mechanical means: (1) all proceedings in criminal 
cases had in open court; (2) all proceedings in 
other cases had in open court unless the parties 
with the approval of the judge shall specifically 
agree to the contrary; and (3) such other proceedings 
as the judge of the court may direct or as may be 
required by rule or order of court or as may be 
requested by any party to the proceeding. 


* * * OK OK 


"(f) Each reporter may charge and collect fees for 
transcripts requested by the parties, including the 
United States, at rates prescribed by the court sub- 
ject to the approval of the Judicial Conference. He 
shall not charge a fee for any copy of a transcript 
delivered to the clerk for the records of court. 

Fees for transcripts furnished in criminal or habeas 
corpus proceedings to persons allowed to sue, defend, 
or appeal in forma pauperis Shall be paid by the 
United States out of money appropriated for that 
purpose. Fees for transcripts furnished in other 
proceedings to persons permitted to appeal in forma 
pauperis shall also be paid by the United States — 

if the trial judge or a circuit judge certifies 

that the appeal is not frivolous but presents a 
substantial question...." 


Title 28, United States Code, Section 1915, provides 


in part: 


"(a) Any court of the United States may authorize 
the commencement, prosecution or defense of any suit, 
action or proceeding, civil or criminal,.or appeal 
therein, without prepayment of fees and costs or 
security therefor, by a person who makes affidavit 
that he is unable to pay such costs or give security 
therefor. Such affidavit shall state the nature of 
the action, defense or appeal and affiant's belief 
that he is entitled to redress. 


"An appeal may not be taken in forma pauperis if 
the trial court certifies in writing that it is not 
taken in good faith. 
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"(b) In any civil or criminal case the court 
may, upon the filing of a like affidavit, direct 
that the expense of printing the record on appeal, 
if such printing is required by the appellate court, 
be paid by the United States, and the same shall be 
paid when authorized by the Director of the Admini- 
strative Office of the United States Courts." 


Title 11, District of Columbia Code, Section 935, 
provides: 


"In addition to their annual salaries, official 
reporters for the District of Columbia Court of 
General Sessions may charge and collect from 
parties, including the United States and the Dis- 
trict of Columbia, who request transcripts of the 
original records of proceedings, only such fees 
as may be prescribed from time to time by the: 
court. The official reporters shall furnish 
all supplies at their own expense. The court: shall 
prescribe such rules, practice, and procedure: per-— 
taining to fees for transcripts as it deems necessary, 
conforming as nearly as practicable to the rules, 
practice, and procedure established for the United 
States District Court for the District of Columbia. 
A fee may not be charged or taxed for a copy of 
a transcript delivered to a judge at his request 
or for copies of a transcript delivered to the clerk 
of the court for the records of the court. Except 
as to transcripts that are to be paid for by the 
United States or the District of Columbia, the 
reporters may require a party requesting a trans~- 
cript to prepay the estimated fee therefor in 
advance of delivery of the transcript. " 


Title 11, District of Columbia Code, Section 963, 
provides: 


"(a) Except as otherwise expressly provided by 
this section or other law, the District of Columbia 
Court of General Sessions has original jurisdiction, 
concurrently with the United States District Court 
for the District of Columbia, of: 


"(1) offenses committed in the District for 
which the punishment is by fine only or by imprison- 
ment for one year or less; and 


"(2) offenses against municipal ordinances or 
regulations in force in the District. 
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"(p) The Court of General Sessions does not 
have jurisdiction of the offenses of libel, con- 
spiracy, or violation of the postal or pension 
laws of the United States. 


"(c) In all cases, whether cognizable in: 
the Court of General Sessions or in the District 
Court, the Court of General Sessions has juris-— 
diction to make preliminary examination and 
commit offenders or grant bail in bailable 
cases, either for trial or for further examination. 


"(q) The Court of General Sessions has juris- 
diction of all criminal cases properly pending in 
the Municipal Court for the District of Columbia 
on January 1, 1963." 


Title 11, District of Columbia Code, Section 
provides: 


"(a) Except in actions or proceedings over 
which exclusive jurisdiction is conferred by law 
upon other courts in the District, the United | 
States District Court for the District of Columbia, 
jn addition to its jurisdiction as a United States 
district court and to any other jurisdiction con- 
ferred by law, has all the jurisdiction possessed 
and exercised by it on January 1, 1964, and has 
original jurisdiction of all: 


"(1) civil actions between parties, where 
either or both of them are resident or found within 
the District; and 


"(2) offenses committed within the District. 


"(b) Except aS otherwise specially provided, 
an action may not be brought in the District Court 
by original process against a person who is not 
resident or found within the District." 


Rules, District of Columbia Court of General 


Sessions: 
Rule 36 — Criminal Division 
"APPLICABILITY OF CIVIL DIVISION RULES 


"Of the rules included in Section I of the 
rules regulating practice before the civil division 
of this Court, the following shall apply to the 
criminal division: 
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“Rule 45(c) and (d), Rule 66, Rule 75, Rule 76, 
Rule 79, Rule 82 and Rule 83." 


Rule 82 - Civil Division 
"REPORTERS 


"(a) A private reporter taking notes of 
proceedings in a court room and the party em- 
ploying him shall be held to consent to such 
order as the trial judge may make concerning 
preservation of his notes, the furnishing, without 
charge, of a copy of the transcript to the Court 
or to the trial judge, and the furnishing of a 
copy of a transcript to a party and the compensa- 
tion to be paid therefor. 


"(b) The use of one of the official Court 
reporters at the request of any of the parties 
to a case, in any branch of the Court, shall be 
a matter for determination by the trial judge, 
having in mind the nature of the case, the neces- 
sity or advisability of having an official trans- 
cript, and the availability of an official Court 
reporter. This shall be without prejudice to the 
right of any party to employ a private court re- 
porter at his own expense. 


"(c) Where oneof the official court reporters 
has been directed by a trial judge to report pro- 
ceedings, any of the parties to a case may obtain 
a transcript of the proceedings upon payment to the 
reporter of the fees hereinbelow specififed: ***" 


Rules, District of Columbia Court of Appeals: 


Rule 21 
"RECORD IN APPEALS OF RIGHT 
"The record in appdals of right shall be prepared 
by the clerk of the trial court, and shall always in- 


clude the following, unless an agreed statement is 
filed under Rule 26: 


* OK OK OK * 


"(£) The statement of proceedings and evidence, 
if any; or, in lieu thereof, one copy of the reporter's 
transcript, as provided in Rule 23(c)." 
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Rule 23 


"STATEMENT OF PROCEEDINGS AND EVIDENCE; 
REPORTER'S TRANSCRIPT 


"(a) The statement of proceedings and evidence 
shall include only such portion of the proceedings 
and evidence as is necessary fully and clearly to 
present the rulings of the trial court in which 
error is claimed. 


'"(b) The testimony of witnesses shall be 
stated in narrative form, except that if either 
party desires it, and the trial court so directs 
or approves, any part of the testimony shall be 
stated in question and answer form. If error is 
Claimed in the court's charge to the jury, the 
entire charge or its substance shall be included 
in the statement. 


"(c) In cases where the proceedings and evidence 
in the trial court have been stenographically reported, 
any party may in his designation of record include, 
and file in the trial court, one copy of the reporter's 


transcript, in lieu of a statement of proceedings and 
evidence." 


Rule 26_ 
"AGREED STATEMENT ON APPEAL 


"When the questions presented by an appeal can 
be determined without an examination of all the 
pleadings, evidence and proceedings in the trial 
court, the parties may prepare and Sign a statement 
of the case showing how the questions arose and 
were decided in the trial court and setting forth 
only so many of the facts averred and proved or 
sought to be proved as are essential to a decision 
of the questions by this Court. The statement shall 
include a copy of the judgment or order appealed 
from, a copy of the notice of appeal, or of the 
order allowing the appeal, and a statement of the 
errors claimed by the. appellant. If the statement 
conforms to the truth, it, together with such addi- 
tions as the trial court may consider necessary fully 
to present the questions raised by the appeal, shall 
be approved by the trial court and shall then: be certi- 
fied to this Court as the record on appeal.“ 
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Statement of Points 
I 
Counsel appointed to represent appellant 
on appeal from the denial of a motion to vacate acted 
before the District of Columbia Court of Appeals as 
amicus curiae to that Court and did not represent 


appellant in his appeal as required under the law 


of Ellis v. United States, 356 U.S.674, 675, (1958), 


and Hardy v. United States, 375 U.S. 277, 281-82, (1964). 


II 


Appellant's appointed counsel on the motion 
to vacate neither called witnesses nor subpoenaed documents 
who and which it is alleged could have supported the motion. 
The case should be remanded to the District of Columbia 
Court of General Sessions for either a hearing to deter- 
mine whether or not appellant was properly represented 
on his motion to vacate (see Brubaker v. Dickson, 310 
F.2d 30 (C.A. 9th, 1962)),or a rehearing on the motion 
to vacate itself. 

Ii! 

Appellant,tried in the District of Columbia 
Court of General Sessions, could have been tried in the 
United States District Court for the District of Columbia 
(District of Columbia Code, Title 11, Section 521). Had 


appellant been tried there, each of the hearings would 
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have been recorded pursuant to 28 U.S.C. § 753, and 
on appeal his appointed counsel, by authority of 
Coppedge v. United States, 369 U.S. 438 (1962), 

and Hardy v. United States, 375 U.S. 277 (1964), 
would have had available those transcripts. To 
correct this discrimination, the Court Reporter 
Act (28 U.S.C. § 753) must be held to apply to 
criminal proceedings in the District of Columbia 
Court of General Sessions. 


IV 


This Court has supervisory power over the 
District of Columbia Court of General Sessions. If 
the Court Reporter Act (28 U.S.C. § 753) is not con- 
strued to apply to hearings in that court, then accused, 
such as appellant, are placed at the disadvantage of 
not having transcripts of their hearings available to 
protect their rights on appeal and this Court should 
establish a rule that in criminal hearings the judge 
must either order the hearing to be transcribed, or 
enter specific findings of fact therein or a memorandum 
opinion setting forth the basis of his decision on the 


motion. 
Summary of Argument 


There is neither transcript, statement of pro- 
ceedings and evidence, nor agreed statement on appeal in 


the record. Counsel does desire the Court to read the 


"Report of Appointed Counsel" to the District of Columbia 


Court of Appeals, a part of the record. 
-ll- 


Appellant, an indigent, was entitled to 
unqualified representation by appointed counsel in 
his appeal from the denial of his motion to vacate 
to the District of Columbia Court of Appeals. This 
right means appointed counsel had to represent appellant 
alone, with no other interests considered. Such counsel 
is not amicus curiae to the court appointing him. Ellis 
v. United States, supra; Hardy v. United States, supra. Here 
counsel did not represent appellant, but acted as 
amicus curiae to the court. He did not seek to prepare 
an agreed statement on appeal (D.C. Court of Appeals, 
Rule 26), in the absence of a transcript. Further, he 
Submitted not a brief in support of appellant's appeal, 
but a report to the court which cited no cases, 
presented no evidence to support the appeal, such as 
an agreed staement or affidavits, which made no affirm- 
ative prayer for relief but only suggestions to the 


Court and which, although dealing with an issue centering 


about appellant's capacity to plead guilty, and the 


adequacy of representation received by appellant on 
the hearing to vacate, was submitted to the court 
without counsel even consulting with appellant. Under 


Ellis v. United States, supra, this representation was 
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insufficient and the case should be remanded to that 
court and new counsel appointed. 


It 


Appellant's right to counsel at the hearing 
of his motion to vacate the sentence and guilty pleas 
was recognized by the trial court. Appointed counsel, 
however, allegedly failed to call the available witnesses 
and subpoena the official documents which would have 
corroborated appellant's testimony that at the time 
of his guilty pleas he was suffering from withdrawal 


symptoms and under the circumstances two of his pleas 


were neither free nor correct. Failure to call a witness 


or to subpoena a document, when appellant was . incarcerated 
and unable to act himself, would be a denial of adequate 
representation and thus due process,and demands a new 
hearing on the motion to vacate under Ellis v. United 
States, supra; see Brubaker v. Dickson, 310 F.2d 30, 

cert. den., 372 U.S. 978. 

An appellant is entitled to a hearing on the 
issue of inadequacy of representation if he alleges 
factual matters, which if true would result in a deter- 
mination there was not a fair hearing. Edwards v. 
United States, 103 U.S. App. D.C. 152, 256 
F. 2d 707 (1958); Scherk v. United States, 242 F. 

Supp. 445 (1965). Here, failure to call witnesses 


and subpoena documents would deny appellant a fair 
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hearing. Brubaker v. Dickson, supra. A hearing on the denial 
of counsel or a rehearing on the motion to vacate 
must be ordered. 
III 
The Court Reporter Act (28 U.S.C. § 753) makes 


mandatory the reporting of all criminal proceedings in 


federal district courts and applies to the District of 


Columbia. Hardy v. United States, supra; Poole v. 
United States, 102 U.S. App. D.C. 71, 250 F. 2d 396. 
The scheme and intent of that Act was to provide a 
complete transcript of federal criminal court hearings. 
Poole v. United States, supra; Parrott v. United States, 
314 F. 2d 46; Fowler v. United States, 310 F. 2d 66; 
United States v. Taylor, 303 F. 2d 165; Stephens V. 
United States, 289 F. 2d 308. 

The District of Columbia Court of General 
Sessions is a federal court, created and controlled by 
Congress. It convicted appellant of violating federal 
laws. Appellant, tried in the District of Columbia 
Court of General Sessions, could have been tried in the 
United States District Court for the District of Columbia. 
(District of Columbia Code, Title 11, § 521). Had 
appellant been tried there, each of the hearings would 
have been recorded pursuant to 28 U S.C. § 753, and on 
appeal his appointed counsel by authority of Coppedge v. 
United States, 369 U.S. 438 (1962), and Hardy v. United 


States, supra, would have had available those transcripts. 
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The availability of a transcript on appeal is 
recognized as a material asset in perfecting the 
appeal. Coppedge v. United States, Supra; Hardy 

v. United States, supra. To hold appellant can 

be denied the protection of a transcript for use 

on appeal because the prosecutor selected the Dis- 
trict of Columbia Court of General Sessions over 

the United States District Court for the District 

of Columbia would be unfair and discriminatory. To 
correct this discrimination, the Court Reporter Act 
(28 U.S.C. § 753) must be held to apply to criminal 
proceedings in the District of Columbia Court of General 
Sessions. The case must be remanded for a rehearing, 


which must be reported. 
IV 


If the Court Reporter Act does not apply to 
criminal hearings in the Court of General Sessions, then 


due process and the orderly and fair administration of 


justice demand this Court, by its supervisory power, 
criminal j 
order that in all/hearings either a transcript be made, 


or specific findings of fact entered, or a memorandum 
opinion be filed. To not demand such record keeping 
prevents persons such as appellant from receiving 

full and adequate review of their trials and collateral 


hearings, as contemplated by the letter and spirit of 
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the law as found in Hardy v. United States, Supra, 
and Coppedge v. United States, supra. 

Further, to preclude an indigent a record on 
which to base a review, while those with funds can have 
such a record by producing their own reporter (see D.C. 
Court of General Sessions, Criminal Rule 36, incorpora~- 
ting Civil Rule 82), would work a discrimination of 
the nature condemned in Griffin v. Illinois, 351 U.S. 


12; Douglas v. California, 372 U.S. 353; Lane v. Brown, 


372 U.S. 477; Draper v. Washington, 372 U.S. 487. The 


right to appointed counsel on appeal is close to one of 
form only if no transcript or record of earlier’ hearings 
is available. Because the trial judge hearing the motion 
to vacate would most likely be unable at this late date 
to enter findings, a rehearing of the motion should be 
ordered, with direction that the trial judge enter 


specific findings or a memorandum opinion. 


Argument 


I 
Counsel Representing Appellant Before 
the District of Columbia Cours of Appeals 
Acted As Amicus Curiae to that Court and 


Did Not Represent Appellant As Demanded 
356 U.S. 674 (1958). 


by Ellis v. United States, 

Counsel appointed to represent an indigent on 
appeal must not act as amicus curiae to the court 
appointing him but as an advocate. Ellis v. United 
States, supra. Here,counsel appointed to represent 
appellant on his appeal from the denial of a motion 
to vacate did not interview accused, did not prepare or 
seek to prepare an agreed statement on appeal and could 
only report concerning the hearing on the motion to 
vacate which he was appealing for appellant that WC. 
appears that the court below held a hearing and appointed 
counsel for both appellants on their Motion to Set Aside 
the Blea of Gunite (: 2 of "Report of Aupatnked Counsel"). 

Counsel further noted that the hearing had been 
decided against appellant on the issue of voluntariness 
of pleas and left the matter at that. He had neither a 
record nor facts on which to agree or disagree with the 
court's determination, but accepted the denial of the 
motion as conclusive. 


Finally, on the question of adequacy of re- 


presentation on the motion to vacate because allegedly 


i LEE EES 


*/ Counsel was reporting also on a co-accused. 
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witnesses were not called and documents were not 
subpoenaed, counsel concluded "This may or may not 
be true." (Page 2 of "Report of Appointed Counsel"). 
He "recommended" a remand and a hearing on this question. 

The actions of counsel are analogous to those 
of counsel in Ellis v. United States, 101 U.S. App. D.C. 
386, 249 F..2d 478 (1957), which were held unacceptable 
by the Supreme Court in Ellis v. United States, supra. 

Therefore, the case must be remanded to the 
District of Columbia Court of Appeals and new counsel 
appointed to represent appellant there. 

II 
Appellant is Entitled to a Hearing 


on the Question Whether He was 
Adequately Represented at the 


Hearing to Vacate. 


Appellant alleges that counsel appointed to 
represent him at the hearing of his motion to vacate 


did not adequately represent him because he neither 


called available witnesses who would have supported 


his contention nor subpoenaed available documents 
which would have corroborated him. There is literally 
no record and therefore nothing to corroborate or 
contradict this allegation. However, allegations 
outside the record must be considered when there is 

a claimed denial of the constitutional right to re- 
presentation raised by alleging inadequacy of repre- 
sentation, Brubaker v. Dickson, Supra; and if the 
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petition, including the allegations of fact 

outside the record, presents grounds which would 

entitle appellant to relief, he should be afforded 

an opportunity to support his allegations by proof. 
Brubaker v. Dickson, supra; Scherk v. United States, 
242 F. Supp. 445, 447 (1965); see Edwards v. United 
States, 103 U.S. App. D.C. 152, 256 F. 2d 707 (1958). 
Here, the allegations of fact, that counsel did not 
subpoena documents and call available witnesses which 
and who would have supported appellant's contentions that 
his pleas were not voluntary would, if true, render the 
hearing on the motion a "mockery of Justice", Edwards 


v. United States, supra, for without the corroborating 


and supporting witnesses and documents the trial judge 


had only appellant's assertions made after he had pleaded 
guilty. Any individual would realiza sentenced prisoner's 
statement that his prior pleas were not voluntary would 
receive scant consideration unless corroborated by in- 
dependent evidence. Failure to supply that evidence 
when available would be inadequacy.of counsel. 

Appellant therefore is entitled to a hearing 
on this issue. However, by the time the appeal is heard 
appellant will have served about two-thirds of his two- 
year sentence. Therefore, it would be fair because of 
the delays to merely order a rehearing of the motion to 


vacate. 


III 


Accused Tried in the District of 
Columbia Court of General Sessions 
are Discriminated Against Unless 
the Court Reportet:. Act is Held to 


Cover Criminal Proceedings in That Court. 


All criminal cases tried in the District of 
Columbia Court of General Sessions could be tried also 
in the United States District Court for the District 
of Columbia (D.C. Code, Title 11, § 521). Appellant 
here was tried in the Court of General Sessions. 
Neither of his two hearings was reported. Had he been 
tried in the United States District Court each of his 
hearings would have been reported (28 U.S.C. § 753(b)). 
From Griffin v. Illinois, 351 U.S. 12 (1956), through 
Coppedge v. United States, Supra, and Hardy v. United 
States, supra, it has been recognized that the availa- 
bility of a transcript on appeal is a material advantage 
to the appellant and his counsel. Had appellant been 
tried in the United States District Court, although an 


indigent, he would have had the benefit of a transcript 


on appeal under the authority of Coppedge v. United States, 


supra, and Hardy v. United States, Supra. To hold that 
the Court Reporter’. Act does not apply to criminal 
proceedings in the Court of General Sessions will mean 
Congress can establish two court systems for the District 


of Columbia, giving them concurrent jurisdiction over 
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criminal cases (although the Court of General Sessions 
is limited), and then enact court reporting provisions 
which cause a discrimination against individuals tried 
in the Court of General Sessions. The Constitution 
does not permit such treatment. 
Therefore, the case must be remanded for 
a rehearing of the motion to vacate. 
IV 

If the Court Reporter Act Does Not 

Apply to Criminal Proceedings in the 

Court of General Sessions, this Court 

in the Exercise of its Supervisory 

Capacity. Should Order that in all 


Criminal Proceedings in the Court 
of General Sessions Specific Findings 


of Fact or a Memorandum Opinion be Entered. 
As shown in Argument III, supra, an indigent 


tried in the Court of General Sessions is subject to 


discrimination if he seeks any review of his trial 


proceedings, for his case will not have been reported. 


Therefore, to reduce the impact of this discrimination, 
a rule should be established by this Court that in all 
unreported criminal cases in the Court of General Sessions 
the trial judge must enter either specific findings of 
fact or a memorandum opinion. 

Therefore, this case should be remanded. 
However, because of the lapse of time, the judge accept- 
ing the pleas and hearing the motion to vacate most 


likely would be unable to enter such findings or opinion 
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now. Therefore, the case should be remanded for 
a new hearing on the motion to vacate. 
Conclusion 
For the reasons stated in the respective 
arguments, the appropriate requested relief should 


be granted. 


Richard A. Baenen 
Counsel for Appellant 
(Appointed by this Court) 
1616 H Street, N.W. 
Washington, D.C. 20006 
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QUESTIONS PRESENTED 


An indigent convicted of a misdemeanor in the District Court of 


General Sessions is not furnished a trial transcript for use on appeal. 
Certain statutory obstacles are thought to produce this result. This 
situation poses Constitutional problems. The question is whether this 
Court--in the exercise of its supervisory power and with a view to the 
mandate of constitutional avoidance--ought to construe relevant statutes 
s0 as to require the furnishing of transcripts to indigents thereby making 


review of these convictions more nearly conform to standards generally appli- 


cable in federal courts. 
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(b) Transcript of D. C. Court of General Sessions 
proceedings 
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Farley v. United States, 354 U.S. 521 (1957) 
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Griffin v. United States, 336 U.S. 7o¥ (1949) 6 
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Premier Poultry Co. v. Wm. Bornstein & Sons, Inc., 61 A.2d 632 
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Tavior v. District of Columbia, No. 18,527, appeal dismissed, 
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Was on v. Clemmer, U.S. App. D.C. » 339 F.2d 715: 
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Watts v. United States, 107 U.S. App. D.C. 367, 278 F.2a 247 (1960) 


Wildeblood v. United States, 106 U.S. App. D.C. 338, 273 F.2d 73 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,177 
(Cr. U.S. 5531-64 
5532-64 
5535-64) 


Petitioner, 
' Respondent. 


APPEAL FROM TEE DISTRICT OF COLUMBIA COURT 
OF APPEALS 


MEMORANDUI{ @N ISSUES RAISED IN ERIEF IN SUPPORT 
OF PETITION FOR ALLOWANCE OF APPEAL FROM THE 
DISTRICT OF COLUMBIA COURT OF APPEALS p 
Counterstatement of the case : 
On July 2, 1964, petitioner pleaded guilty to three informations, 
filed that dey, charging him with possession of patios in violation of 
33 D.C. Code § 102(a), narcotic vagrancy in violation of 33 D.C. Code 416(a), 
and petit larceny in violation of 22 D.C. Code § 2202. Petitioner was sen- 
tenced to 180 days, 360 days, and 160 days, respectively, fo> +hsse offenses, 
the sentences to yun consecutively. He was represented by arpointed counsel 
throughout these proceedings. ‘ 
_ On July 16, 1964, petitioner (Recetas with co-defendant Russell 
Bowser, vho had aiso entered pleas of guilty on July 2, but who is not «| 
party herein) filed a pro se mtion to vacate the sentences imposed upon 


him pursuant to his guilty pleas on the groumds that his pleas were invol-_ 


untarily given because, at the time, he was suffering from the effects. of 


narcotics withdraval. New counsel was eppointed to represent petitioner at 
a hearing on this motion, vhich was held on July 28, 1964. At that hearing, 
petitioner offered testimony in his own behalf. The court denied his motion 
without formally entering findings of fact or conclusions of law. At no 
tine during the course of this hearing does 1t appear thet either petitioner 
or his co-defendant requested or moved for the transcription of the testi- 
mony being adduced or sought the presence of an official court reporter. 

On Septenber 18, 1964, petitioner (and his co-defendant) filed a 
Motion for Rehearing, alleging. that counsel appe2nted to represent him at 
the hearing on the motion to vacate had not Aivncensed witnesses and docu- — 
ments who and which coula substantiate his claim that he was in fact 
suffering fraa narcotics withdrewal when he pleaded guilty. This motion 
was summarily denied. 

On Septenter 25, 1964, Tate filed a notice of appeal in the D. C. 
‘Court of Appeals. Although this notice of appeal was filed considerably 
_after the ten day, non-extendeble period provided for by Rule 27(>) and 
(g), Rules of the D. C. Court of Appeals, the appellate court below was 
willing to tekxe congizence of it, apparently in light of a timely notation 
on the petit larceny information of petitioner's intention to appeal. 

On October 1, 1964, the D. C. Court of Appeals appointed counsel 
to represent petitioner on appeal. At the same time, the same counsel was 
requested to report on co-appellant Bowser’s case. 

On Decerber 1, 1964, appointed counsel filed his "report” in which 
he set forth in detail the nature of the proceedings in the trial court and 


noted that the issue of whether or not petitioner (and Bowser) was suffering 


‘from narcotics withdrawal when he entered his pleas was a factual issue 
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resolved against petitioner after a full hearing and, as such not an issue 
requiring appellate review. But coumsel recomended that *¢ the De C. Court of 
Appeals remand petitioner's cases with orders to the triel court to hold a 
nearing on th question of the failure of counsel to subpoena witnesses to 
support petitioner's withdrawal claims in light of the fact that tae trial 
court's silence on precizely what had been " aetermined at the original 
hearing cn petitioner's motion to vacate rendered 4t difficult 2 ascertain 


whether that perticuler contention had been reised or litigated (Rec. 7). 


On Decerber 1, 1964, the D. C. Court of Appeals through its Chief - 


Judge denied counsel's- remand recommendation, withdrew counsel's appointment, 
and denied petitioner's leave to appeal in forma pau peri s theretofore 
granted decause the record, which revealed that a full hearing had been held 
on petitioner’s notion and that no new matter had been presented since then, 
disclosed no basis for an appeal. 

On December 9, 1964, petitioner filed a motion in the D. C. Court 
of Appeals for leave to appeal in forma pauperis fron that court's order of 
December 1. The D. C. Court of Appeals denied that motion the same day. 

On February 12, 1965, this Court granted petitioner’ s December 18, 1964, 


motion for leave to file a petition for allowance of eae in forma pauperis. 


Appesls in forme pauperis in the D.C. Cache Appeals - 

. Tais: Court has yet to pass upon ke abatantian and important 
question of the =enner in whica the D. Cc. Court of Appeals supe exercies 

ts authority to allow a criminal appeal in form pauperis pursuant to 
Rule 43, Rules of the D. C. Court of Appeals. Necessarily included in this 
question is an inguiry into the nature of the representation provided for | 
an indigent appellant, the extert of an indigent’s right ea transcript 
on eppeal where the trial proceedings below were reported, end the standards 
to be applied by the court in passing upoa such applications. See Taylor 
v. District of Columbie, No. 18,527 (apperl raising issue of right of in- 
digents to be provided with reporter's t anscript of D. C. Court or General 
Sessions proceedings at govermment expe.1se dismissed as improvidently 
Granted where that issue was not presented to. the D. C. Court of Appeals); 
Blair v. District of Colurbia end United States, Wos.” 18,703 end 13,720, 
petitions for allowance of appeal /.enied, ockcbas 2, 1964 (retition raised, 
inter alia, issues of validity of Dd. C. Court of Appeal's finding that 
petitioner did not make a suffiient showing of indigency to warrent a free 
transcript and of adequacy for appellate review of agreed statement of pro- 
ceedings and evidence as suby.titute for transcript); Bray sS District of 
Coluxbia, No. 18,619 (cur-v.ntly pending and raising issues of sufficiency 
of agreed statement of facts, standards to control indigent appeals, and 


position of counsel eppointed to represent indigent appellant. See 


Letter from Nathan J. Paulson at the direction of this Court, dated March 


22, 1965, requesting U. S. Attorney to comment on these mtters). But see 


Wildeblood v. United States, 106 U.S. App. D. C. 338, 340, 273 F.2a 73, 75 
(1959) (directing Municipal Court of Appeals on remand to appoint counsel 


to assist indigent appellant in presenting petition for allowance of ~~ 
" appeal). 


~ 
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’ The Supreme Court has decided each of these issues insofar‘as it 


effects appeals in forma pauperis to the various circuit courts of appeal 
pursuant to 25 U.S.C. § 1915. This has teen done by construing that 
statute in light of the statutory right of appeal in the federal system, 
(see 28 U.S.C. §§ 1291, 129%), and of the need to assure equality of 
appellate consideration for all litigants. In Ellis v- United States, 356 
U.S. 674 (1958) the Court held that an indigent seexing to appeal mist have 
adequate representation by coumsel acting as a diligent, conscientious 
advocate, not as anicus curiae. See Johnson v. United States, 352 U.S. 

. 565 (1957); Farley v- United States, 354 U.S. 521 (1957). In Hardy v- 
United States, 375 U.S. 277 (199%) the Court held, in the context of 28 — 
U.S.C. 753(>) requiring recording of every criminal case in district courts, 
that an indigent, who wishes to appeal and is representec ty'a different 
attorney than the one who defended him at trial, mst be given a trial 
transcript at government expense encompassing the testinony presented by 
both sides and he court's cherge, to enable him to search for plein error. 
In Coppedge v . United States, 369 U.S. 438 (1962) the Court held that leave 
to proceed in forma peuperis mst be allowed where the indigent petitioner 
presents any nonfrivolous issue, with the burden upon the Government to 
show that the issue is frivolous. 

The problem to be resolved here is the epplicability of this 
pantheon of rights of appellants in the circuit courts of. appeal under 
28 U.S.C. § 1915 to the D. C. Court of Appeals, tiing inte ecomry ‘Ste 
underlying statutory distinctions ‘cetween procedures in the federal judi- 
cial systen under the United States Code and in the local | Court” 
system unier the District of Columbia Code. This Court sxould see that 


these rights (and the approach to indigent s' appeals. they represent) | are 


s 


extended to indigents appealing as of right from the D. C. Court of General . 


Sessions, pursuant to 11 D.C.c. § 741, where such appeals are sought in 


forma pauperis. The policy of equelity of consideration is no less forceful 
din the context of such appeals sinilarly created by Congress for every 
litigant regardless of his econazic status than it is in the federal system 
generally. 

This Court coulda require adherence to procedures equivalent to 
those it follows in han@ling in forma pauperis appeals by concluding that — 
the D. C. Court of General Sessions and, hence, its court o? review, the 
D. C. Court of Appeals, ace. courts of the United States directly covered by 
28 U.S.C. § 1915. The interpretational problems this possible solution poses 
have already been dealt with in detail in ovr Brief Amicus Curize In 
Taylor v. District of Coluzbia, pp. $-13, incorporated herein by reference. 

In the alternative, this Court could require the institution of 
comparable procedures by virtue of its supervisory “powers and responsi- 
pility in relation to the administration of justice in the courts of the 
District.” Wildeblood, supra, 106 U.S. App. D.C. at 340, 273 F.2d at 7). 

-Wildeblood itself constitutes e holding that such supervisory pover should 
be exercised, even in circumstances where appeal is not a matter of 
statutory right, to give effect to the spirit of such Supreme Court decisions 
as Jobnson, Supra, and Farley, supra, which were the progenitors of Ellis, 
Coppedge, and Hardy, supra. A similar supervisory, effectuation of these 
more recent Supreme Court decisions would not only be proper in Night of 
the Supreme Court's mandate to this Court to oversee the administration of 
criminal justice in the courts of the eee but seo would render more 


_)/ See Gristin ys v. Unitcu States 336 U.S. 70%, 712-718 (ask); Fisher v. 
United States, 328 ie ae é : 


effective this Court's potential discretionary review power over all but 
“a hendful of judgments of the D. C. Court of Appeals Pursuant to 11 D.C.c. 
2 
§ 321. 


It should be noted that either of the methods for extending 28 


‘U.S.C. § 1915 rights to in forma pauperis appellants in the D. C. Court of 
Appeals suggested above - statutory construction or the exercise of super- 
visory power - is preferable to resort to constitutional grounds for 
achieving the same end. The Supreme Court Spinions in Ellis, Coppedge, 
and Fardy all purport to rest on statutory rather ‘than constitutional 
underpinnings. Any constitutional decision would automatically have = 
carry-over fipact on state appellate procedures, raising problems of 
federalisia not at stake here, and would entail grave consequences in terms 


of retroectivity that are otherwise avoidable. 


2/ This Court has no jurisdiction to entertain a petition for the allowance 
of an appeal from an order of the District of Columbia Court of A ; 
denying allovance of appeal to that court pursuant to 11 D.c.c. § Tul(c}. 

17 D.C.C. § 301(b). See Kent v. United States, No. 19,180, petition for 
allowance of appeal denied March 22, 1965; Hollingsworth v. United States, 
No. 19,195, petition pending. : 


(a) Appointed counsel - 


Tne application of the Ellis standards to representation of an 


indigent in an eppeal to the D.C. Court of Appeals, 1-€-, conscientious 


investigation as an advocate, would require no significent changes in the 
current practice. The D. C. Court of Appeals now Bpeginte eounsel to 
represent appellants, not to advise the court. If counsel is coavinced 
after diligent efforts to uncover fairly arguable points of error that no 
such points exist, he 50 nical the court. ‘The fact that he proffers his 
conclusions to the Court in the form of a document ledelled "report" rather 
than in the form of a motion to withdraw deened by this eau to de the 

’ proper Brocesaze , does not automatically render cgunsel an anicus, not an 
advocete. So long as the report contains a summary of the claims of error 
raised by petitioner and considered by counsel and an evaluation revealing 
counsel's opinion of their totally non-meritorious nature or frivolity, it 
would seem that the basic requirements of an advocate's representation would 
ve satisfied. Compare Statement, supra. If the Court of Appeals should 
differ in its analysis of the contentions discussed and be of the opinion 
that any of the contentions could reasonably be argued to constitute possible 
error, the Court could and does either deny leave to withdraw end require 
counsel to argue the contentions on appeal or, in umuisual circumstances, 
permit leave to withdraw and appoint new counsel to press the claims on 


appeal. But that is 4 determination for = Court to make in light of the 


3/ Seez Statement to be Handed by the Clerk to Apgtated © Goakeed, 
December 13, 1 


standards set forth in Coppedae, supra, and does not affect the actions 
taken by appoiated counsel. See (c), infra. 


. 
— 


Appointed counsel is not under an obligation in this Court nor 


should he be under an ooligation in the D.C. Court. of Appeals to assert 


the non-frivolity of any or every clain of error. Counsel's only obligation 
in either instance is to pe diligent in evaluating the clains and explicit 
in informing the appellate court of the esis for his conclusion that the 
appeal is s6 Jacking in merit that the court should not entertain it. See 
Ellis, supra, 356 U.S. at 675. ) 

The only possible change in current D.C. Court of Appezls practice 
concerns not the substance of the position of appointed counsel in an 
indigent case (advocacy within the meaning of Ellis is the rule), but the 
procedure vy which appointed counsel is formally acquainted with his 
function in an in forma pauperis proceeding. It would perhaps be preferable 
for the D.C. Court of Appeals to prepere and give to counsel a statement of 
its own spelling out the duties of appointed counsel under Ellis. Any 
statement of this kind, in our view, ought not,’ however, to include an 
invitation to make ex parte representations to the appellate court. Counsel's 
views of the case, whether in the form of a motion for leave to withdraw or 
a report impliedly incorporeting such & motion, should be served upon 
Goverment counsel in the sane manner as such motions a7e served upon 
Government counsel when & paid attorney seeks gimiler permission. See 
pule 8(2), Rules of B.C. Court of Appeals; Rule 31(g), Rules of the U.S. 
Court of Appeals. There is no justification for euthorizing otherwise 
condemned 2x parté representations when indigents appeal. Canon 3, Canons 


of Professional Ethies of the American Par Association. 


a 


Of course, the function cf appointed counsel is vastly different when 


no transeript of the trial proceedings is available. With a transcript, 
counsel can function as en appointed lewyer does in this Court. But when 
no transcript is available, appointed counsel (who was not triel eounsel) 
can only operate within the freme-work of whet the appellant tells him and 
what he learns Zrom both triel counsel and the trial judge. He mist rely 
ultimately on what the trial judge will approve es a stetenent of proceedings 
and evidence once appellant files such a statezent, Rules 23 & 2T(h) and 
eppellee files seiectioas thereto, Rules 24 & 27(j). Sce Rule 25(a) of the 
Rules of the D.C. Court of Appeals end Rule 35 of the Rules of the Court of 
Generel Sessions. When counsel determines, after consultation with those 
persons, that no record on appeal can be obtained reflecting a non-frivolous 
issue, he can do nothing else but report thet fact to the appellate court. 
That Court’ cannot and does not expect counsel to create a record out of 
nothing from which error can be urged. Likewise, that Court can expect 
nothing more fram @ second attorney, so it is not proper to require one to 


be appointed. 


(>) Transcript of D. C. Court of General Sessions proceedings - 

Mere extension of the Hardy doctrine to the D.C. Court of Appeals . 
without anything more would resolve none of the practical problems faced 
by indigent appellants in preparing an adequate record upon which to press 
their contentions of error. If Hardy vere to be applied to in forma pauperis 
appeals in the D.C. Court of Appeals, the result would be a requirement that 
an indigent appellant represented by newly eppointed counsel be provided with 
a free transcript of the proceedings below when and only when such proceedings 
were, in fact, recorded. Not every indigent would be entitled to a complete 
trenscript because of the ‘curtailed reporting systen Congress has Eiayaved vy 


statute for the D.C. Court of General Sessions and its various ‘branches. ‘The 


Ateoriniaattoa nahae, exieks between those convicted persons who have and those 
who do not have transcripts to refer to on appeal is a product of Congress* 
failure to esteblish an all-inclusive reporting system for the local misde- 
meanor courts and the necessity, in the absence of such a system, for the 
D.C. Court of General Sessions to develop reasoneble criteria for allocating 


searce reportorial resources. 


Under 28 U.S.C. § 753(b), the Court Reporter Act of 1958, "an pro- 


ceedings in criminal cases had in open court” mst be recorded verbatim by a 
court reporter. The Court Reporter Act, hovever, specifically governs oaly 
the district courts of the United States. There is no open-ended phrase. 
Like “any court of the United States” in 28 U.S.C. § 1915(a) which can fairly 
be construed to include the D.C. Court of. General Sessions oe the purview 
of the Act. Accordingly, there is n> mandatory reporting of all criminal 
proceedings in the Bite Court of General Sessions. 


the availability of a reporter there 1s controlled not by statute, 
but by a rule of the court, D.C. Court of General Sessions Civ. R. 82(b). 
Rule 82(b) recognizes the right of any paying party to employ his own private 
reporter at his owe expense. For indigent parties, it sets forth i prerequi- 
sites that must be satisfied to obtain the use of e court reporter. First, 
there mist be an explicit request by one of the parties - ordinarily the 


@efendant in criminal cases. Second, the trial court mst meke a discretionary 


determination as to whether to direct a regorter to tranceribe testimony in a 
k 


particular case based upon the eveilability of an officiel cout reporter, the 
nature of the case (criminal, civil, traffic, etc), and tae necessity or advice 
sability of peving an officiel transcript (relevant factors would be the 
munber of witnesses involved, the identity of the trier cf fact, the complexity 
of the issues raised, etc.). . ; 

Although this is not an absolute or arbitrary Ateorétion that the court 
exercises, Prenier Poultry Co. v. Wm. Bornstein & Sons, Inc., 61 A.2d 632 
(D.C. Man. App. 1948), the operation of the rule does separate those litigants 
who can secure @ transcript on appeal from those who cannot decause no 
reporter was present below. Present oractica favors the use of whatever 
reporters are available in substantial civil cases, particulerly in light of 
the increased jeriediction of the D.C. Court of General Sessions, and in those 
criminal cases involving paying defendants. The indigent defendant os is 
only natural, receives the leest preference in this allocation of minimal 


resources. 


W/ There are presently nine official reporters employed by the D.C. Court of 
General Sessions pursuant to 11 D.C.C. § 932 working for fifteen Judges - 
this yeer Congress refused a budgetary request for an edditional reporter. 

5/ 11 D.C. Code § 96ifay st ; 


No Supreme Court case, has yet suggested that there is constitutional 
infirmity in the lack of evatlebdility of-a transcript due to the trial 
court's failure to assure tue presence of a reporter. Instead, in Hardy, 
in the context of the mandatory court reporter system in the federal “eauetsy 
and in Draver v. Washington, 372 U.S. 487 (1963) and Griffin v. Tllinois, 351 
U.S. 12 (1951), im the context of state criminal trials at which stenogra phers 
had recorded the testimony, the Supreme Court sougat to ensure: equality of 
access for indigents to available trenscripts. Where saan counts not subject 
to 28 U.S.C. § 753(b) were concerned, the Court ia Draper v. Washington, suora, 
372 U.S. at 495 and Griffin v. Illinois, supra, 351 U.S. at 20, pointed out 
that transcripts were not essential for appellate review and endorsed 
"alternative methods of reporting trial proceedings* which “place before the 
appellate court an equivalent report of the events at trial from which the 
appellant's contentions arise”, including, inter alia, an Geeee statenent 
of facts. The Constitution as it has been construed by the Supreme Court. 
does not, therefore, appear to require the presence of a reporter at criminal 
proceedings involving indigents so long as alternative x2porting methods 
furnish the appellate court with functional equivalents of a transeript. That 
leaves this Court with two possible approaches to resolving the problem posed 
vy the clash between the desirability of recording every stage of a criminal 
proceeding, Washington V. Clemmer, U.S. App. D.C. ___, 339 F.2d 715 
(1964) and the practicel barrier of limited reportoriel resources which i 


Congress refuses to expand. Either this Court can continue the present method 


of adjudicating on a case-by-case basis the necessity of paving a transcript 


as a foundation for appellate review, see Brey, supra, or this Court can 


exercise its supervisory power to require reporting of every D.C. Court of 


General Sessions criminal proceeding and non-criminal proceeding in, waich 


the final judgment potentially {nvolves imprisonment for over ninety days. 
Compare right to jury trial, 16 D.C. Code § 705(b}. Governnent payment of 
the reporters necessitated under such a rule would be possible under the con- 
struction of 12 D.C. Code § 935 suggested in our Brief Amicus Curiae in 
Taylor, supra, at 13-14. Provision for the mmber of reporters needed vould 
be nore difficult in light of the recent congressional refusal to inarened the 
official staff, but outside reporters could conceivably be employed on an 


ad hoc basis at government expense if funds could be found. 


(c) The test of frivolity - 

The D. C. Court of popaeas already epplies the essence of the 
standard enuciated in Coppedge, supra, 369 U.S. at 454, by alloving appeals 
in form pauperis whenever a petitioner presents in the record (as dis- 
tinguished Zrom his own clains of error not agreed to by the trial judge) 
an arguable claim in the sense of a contention sufficiently reasonable to 
withstand attack upon the ground that its lack of merit is $0 manifest that 
it deserves no further ergument or consideration. See, e.g. Thomas M. 
Johnson v. United States, No. 3665, pending, with oral argument scheduled 
for April 12, 1665. Neither Coppedge nor any other case requires the 
appellate court in denying leave to proceed in forma pauperis to discuss in 
deteil the court’s reasons for finding the claims made not fairly arguable 
or frivolous. Summry disposition is the well-recognized Pee for handling 
such matters in this Court as well as in the D. C. Court of Appeals. 

Since courts may well dieters as to the arguability. of certain 
clains (see, e.g. Coppedge, supra), 2 dissatisfied petitioner in the D. C. 
Court of Appeals always has the opportunity to invoke this Court's dis- 
cretion to review an order below denying him leeve to appeal in forme 
pauperis. Of course, such further review would be on a record consisting 
of the defendant's assertions of error and e conclusion by the D. C. Court i 
of Appeals and appointed counsél that a proposed record on apneed would not 
reflect the errors asserted by the defendant. See Rule 3, Rules of the 
U. S. Court of Appeals Governing Review of Cases from the D.C. Court of 


Appeals. 


No such problems appear when a transcript is available. Indeed 


the D. C. Court of Appeals liberally allows free. appeals to the indigent 
when a transcript is available. There are no printing costs and the docket- 
ing.fee is easily dispensed with. 


1? 


The principles as applied 
Attorney Williem Garber aid not, as petitioner contends, act as 

amicus curiae to the D. C. Court of Appeals, which eppointed hin. His 
three pege report (Rec. 6-8) beurs acple evidence of the diligence of 
his efforts on petitioner's behalf. In the absence of a orca state~ 
ment of proceedings and evidence, he prepared a thorough case history. 

Re properly noted that the essence of petitioner's notion to set aside 
his guilty plea - petitioner's claim that the plea oon involuntarily. 
entered because he was suffering from narcotic withdrawal at ‘the time - 
wes a question of fact resolved against petitioner after the hearing to 
which he was entitled (as petitioner unéer the influence of narcotics 
then or was be not? - the trial court thought not). See generally 
Coates v. United States, 106 U.S. App. D.C. 3&9, 273 F.2d 514 (1959). 

To seek to reverse on appeal such a credibility determination contrary 
to petitioner's hearing allegations, perticularly where petitioner bad 
_the heavy burden cf proof below of showing "manifest injustice", see, 
e.g., High v. United States, 110 U.S. App. D. C. 25, 288 F.2d.427 (1962); 
Watts v. United States, 107 U.S. App. D. C. 367, 278 F.2d aut (1960), is 
fairly classifiable as so nonmreritorious and non-arguable that the appeal 
should be dismissed. His downgrading of the appellate eer, of this. 
question does not asptouch the action of appointed counsel in Ellis, 
supra, ‘of deciding, agaiast their client, the legal validity of the 
client's argument that the police did not have probable cause to arrest 
him. Consel here only assessed the frivolous quality of an effort to ; 
teve an appellate court eonaider overturning a credibility determination . 
by the trial court below acting in its capacity as trier of fact. Counsel 


in Ellis actually passed on the legal strength of the particular issue. 


It 


But Counsel did not conclude that the appeal was utterly lacking 


in merit. Rather, he informed the Court of Appeals that, in his opinion, 
the case ought to be reranced for a new hearing on the allegations of the 
ineffective assistance of counsel at the first hearing. If the new hesring 
sevealed that previous counsel hed, in fact, failed to subpoena available 
witnesses in petitioner's behalf, the first hearing itself would be super- 
seded by a new hearing, with all witnesses present, to deternine the 
truthfulness of petitioner's allegations with respect to the influence of 
narcotics over his conduct when he pleaded gvilty. That this opinion was 
couched in terms of a rereoecuandatien" rather than a demand es submission 
renders at no less the product of conscientious advocacy. 

The lack of amy transcript of the hearing is directly attributable 
to petitioner who never rade a request to the trial court for the presence 
of a reporter under Rule 82(d). Kor did petitioner preserve this issue 
for appellate review in this Court at the first appellate stage by pre- 
senting the transcript question before the D. C. Court of Appeals itself. 
See Teylor v. District of Colucbia, No. 18,527, appeal dismissed, Dececber 
LT; 1964, as improvidently granted for precisely such a failure appropriate= 
ly to preserve the transcript issue for review. 

Although the lack of a transcript under these cireumstances is, 
therefore, non-revieweble, it should be nected that this void where a 
record ought to be was ecspounded in this case by the absence of even a 


statement of proceedings and evidence containing a judicially approved 


summary of vhat the trial court had actuelly ruled upon during the hearing 


or judicial findinys of fact and conclusions of law. Did the trial court 


’ pass upon the contention thet counsel neglected tc subpoena nelpful wit- 


nesses knowm to him? Tue record is silent. 

The lack of such a statement hea to hamper the D. C. Court of Appeals 
in its ~pplication of Conpecg? to the issues raised by petitioner. The 
appellate court below b; its order of Decerber 1, 196+, apperxrs to have 
assumed that the original hearing encompassed this second allegation of 
ineffective assistance of counsel and resulted in a finging «rat petitioner 
had net denonstrated either the availability of relevant witnesses or 
counsel's ineffectiveness jin not securing their presence at the hearing, 
Dut no document or record exists to substantiate this essumption. If the 
hearing actually cid proceed along the lines the D. C. Court of Appeals 
assumed it had, then the permission to counsel to witharaw and the dis- 
missal of the appeal are unimpeachable under Coppedge. But lack of any 
statenent of proceedings and evidence or findings of fact and conciusions 
of law, a lack which could be readily remecied at the trial court level 
mune pro unc, renders it difficult to defend the dismissal below as — 


clearly proper in light of Coppedge. 


“HERCFORE, respondent respectfully submits the 


foregoing Memorandum. 


/s/ DAVID C, ACHESON 
DAVID C. ACHESON 
United States Attorney 


/s/ FRAN Q. NEBEKER 
t JEBLAXER 
epee United States Attorney 


/s/ JOHN R, KRAMER 
JOHN R vin} 
Assistant United States Attorney 


CERTIFICATE OF SERVICE 


I Hereby certify that a copy of the foregoing 
Memorandum hes been mailed to attorney for petitioner, Richard A. 
Baenen, Esq., coin H Street, N.W., Washington, D. c. 20006, 
this 2nd day or aces: 1965. | 


/s/ JOHN R,. KRAMER 
* a. 
Assistant United States Attorney 


